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Plaintiff Thomas Bal estracci, an enpl oyee of General
Dynam cs (“GD’) and a nenber of the International Brotherhood of
Boi | ermakers, Iron Shipbuilders, Blacksmths, Forgers and
Hel pers, Local 614 (“Boil ernakers” or “Local”), as well as an
unbrella union, the Metal Trades Council of New London County,
ALF-CI O (“MIC’), | ost wages and benefits as a result of an error
in the seniority lists prepared by GD and used by GD and MIC in
determ ning the order of |layoffs and recalls. Because of the
error, plaintiff was laid off before and recalled after another
uni on nmenber with |l ess seniority, in violation of the MIC
Col | ective Bargai ning Agreenent. After the error was discovered,
MIC filed a grievance which was denied by G as untinely, and
plaintiff subsequently filed this suit under the Labor Managenent
Rel ations Act (“LMRA’), 8§ 301, 29 U.S.C. § 185, against GD.
Plaintiff also asserts that GD breached the fiduciary duty owed
to hi munder the Enployee Retirenment Incone Security Act of 1974

(“ERISA"), 29 U.S.C. § 1132(a).



Currently before the Court are the parties’ cross-notions
for summary judgnent. For the reasons discussed below, the Court
finds that there are no genuine issues of material fact and
plaintiff has proved as a matter of |aw that MIC breached its
duty of fair representation; therefore, plaintiff’s notion for
summary judgnent on liability is granted, and defendant’s cross-

nmotion i s denied.

Fact ual background

Bal estracci was hired as a “burner” by the Electric Boat
di vision of G on Septenber 9, 1974. As a burner, plaintiff was
a nmenber of the Boil ermakers Local. Martin Sior was hired as an
el ectroni cs nechani c on August 26, 1974, and at that tinme was a
menber of the International Brotherhood of Electrical Wrkers,
Local 261. On COctober 13, 1974, when Sior transferred into the
burner position, he then becanme a nenber of the Boil ermakers
Local, and was trained by plaintiff.

Pursuant to the 1972-1975 Col | ecti ve Bargai ni ng Agreenent
(“CBA"), plaintiff’s seniority date for purposes of |ayoff and
recall was his hire date, Septenber 9, 1974.! The CBA al so
provi ded that enpl oyees “transferring between occupational title
represented by different Local Unions of the Metal Trades Counci

shal | have seniority in the occupational title to which they are

The parties agree that the seniority provision in subsequent CBAs has
not substantively changed since 1973.



transferred as of the date of transfer for purposes of |ayoff and
recall.” 1972-75 CBA, Pl. Ex. B, at 48. Thus, because Sior was
represented by a different Local prior to the transfer to the
burner position, his seniority date for purposes of |ayoff and
recall should have been his transfer date, October 13, 1974.
However, the seniority lists prepared by GD erroneously |isted
Sior’s seniority date as August 26, 1974, the date of his
original hire.

The 1972-75 CBA required GD to provide MIC with seniority
Iists based on occupational title each January and July. In
January 1975, G first distributed to MIC a burner seniority |ist
erroneously listing Sior as senior to Balestracci to MIC. The
error was not discovered and corrected, and GD distributed “at
|l east fifty (50) copies of the erroneous seniority tab runs .
to the Metal Trades Council over the years and never once did the
MIC or anyone else identify the error.” Pl. Local R 9(c)
Statenent, T 20.

The burner seniority list was not used for lay offs until
1997, when GD determned that it would be forced to lay off
enpl oyees in its Electric Boat division. Pursuant to the
erroneous seniority list, plaintiff was laid off on August 14,
1997, and Sior was laid off on March 27, 1998. Wwen G initiated
recalls in 1999, Sior was recalled on July 6, 1999.

When Sior was recalled in July, fellow union nenber
Jeannette Santoro, who remenbered that Bal estracci had trained
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Sior in the 1970s, contacted Bal estracci to ask hi mwhether Sior
was junior to him and advised himthat Sior was back at work.
Santoro al so i nformed John Adanson, the president of the

Boi | ermakers, that there mght be a problemwith Sior’s
seniority. Adanmson contacted Sior, |earned that Sior had

previ ously been enployed as an electrician, and together with
Dave Benvenuti, a GD industrial relations departnent enployee,
reviewed the historical records and di scovered the error in
Sior’s seniority date cal cul ati on.

Upon di scovering the error, G first sent a recall letter to
Geral d Ruple, who was senior to both Sior and Bal estracci.? Wen
Rupl e did not respond, GD recalled plaintiff on Septenber 15,
1999. MICinitiated a grievance to recover back pay and | ost
benefits owed for the 42 weeks in which plaintiff was erroneously
laid off. The grievance was denied by GD as untinely based on a
1979 Arbitration Decision, which held that “*[t]ime limts for
[grieving an issue] begin to run whenever the Union has know edge
of the incident, or where it would have had this know edge, if it
had acted with reasonable care and diligence.”” PI. Local R

9(c) Statenment, § 31.°3 In light of that Arbitration Decision,

2Plaintiff argues that defendant inpermissibly relied on its answers to
interrogatories in its Local Rule 9(c) Statenent. However, the answers are
sworn to, and there is no evidence suggesting that the signatory | acked
personal know edge sufficient to conply with Fed. R Cv. P. 59. Accordingly,
they are properly considered part of the record.

3The 1979 Arbitration Decision involved the maintenance painters’

seniority list. 1In that case, a M. Bunp was laid off before, and
subsequently recalled after, a M. China, due to an error in the maintenance
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MIC refused to pursue the grievance to arbitration, and w thdrew

the grievance w thout prejudice.

1. Di scussi on

A Summary Judgment

A court shall grant a notion for summary judgnent under Fed.
R Cv. P. 56 "if the pleadings, depositions, answers to
interrogatories, and adm ssions on file, together wwth affidavits
show that there is no genuine issue as to any material fact
and that the noving party is entitled to a judgnent as a matter

of | aw. Silver v. Gty Univ., 947 F.2d 1021, 1022 (2d G

1991). The noving party bears the initial burden of establishing
that no genuine issue of material fact exists and that the
undi sputed facts show that she is entitled to judgnent as a

matter of | aw See Rodriquez v. City of New York, 72 F.3d 1051,

1060 (2d Gr. 1995).

painters’ seniority list. MIC grieved the violation of M. Bunp’'s seniority
rights, and GD argued that the claimwas untinely. The arbitrator found that
MIC and the Painter’s Local (which had received copies of the seniority lists
for its nmenbers from MIC) “had constructive know edge of the error since it
had seniority rosters going back to 1974 that incorrectly showed Bunp as being
junior to China.” 1n re Arbitration Between General Dynami cs and MIC, MIC
3987A-9, at 4. The arbitration also noted that “the Union failure to discover
the erroneous | ayoff cannot be attributed to anything the Conpany did or did
not do in late 1977.” 1d. |In reaching this conclusion, the arbitrator relied
in part on the fact that MIC had di scovered that a nunber of other enpl oyees
were incorrectly laid off intine to allow the necessary renedi al action by
@D, and that the MIC had not been prevented by GD from ascertaining the
correct information. The arbitrator therefore concluded that MIC s failure to
bring the grievance within twenty days of the incident giving rise to the
grievance (M. Bunp's erroneous layoff in 1977) precluded MIC fromgrieving it
approximately fifteen nonths |later when it obtai ned actual know edge of the

error. I d.




Once this initial burden has been net, the non-noving party
must “go beyond the pleadings and by her own affidavits, or by
the 'depositions, answers to interrogatories, and adm ssions on
file," designate 'specific facts showi ng that there is a genuine
issue for trial.'” Celotex, 477 U.S. at 324. In determning
whet her a genui ne issue of material fact exists, a court nust
resolve all anmbiguities and draw all reasonabl e inferences

agai nst the noving party. See Matsushita Elec. Indus. v. Zenith

Radi o Corp., 475 U.S. 574, 587 (1986);, Parker v. Colunbia

Pictures Indus., 204 F.3d 326, 332 (2d Cr. 2000).

On cross-notions for summary judgnent “neither side is
barred fromasserting that there are issues of fact, sufficient
to prevent the entry of judgnent, as a matter of |law, against it.
When faced with cross-notions for summary judgnent, a district
court is not required to grant judgnent as a matter of |aw for

one side or the other.” Heublein, Inc. v. United States, 966

F.2d 1455, 1461 (2d G r. 1993) (citing Schwabenbauer v. Board of

Educ. of O ean, 667 F.2d 305, 313 (2d Gr. 1981)). "Rather, the

court nust evaluate each party's notion on its own nerits, taking
care in each instance to draw all reasonabl e inferences agai nst

the party whose notion is under consideration." Schwabenbauer,

677 F.2d at 314.

B. LMRA C ai m
The parties agree that because plaintiff asserts a “hybrid”
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LMRA claim plaintiff nust denonstrate a breach of the CBA by
General Dynamcs as well as a breach of the duty of fair
representation by the Union in order to prevail on the LMRA, 8§

301 claim See DelCostello v. International Bhd. of Teansters,

462 U. S. 151, 163-65 (1983); United Parcel Serv., Inc. v.

Mtchell, 451 U S. 1559, 1564 (1981); White v. White Rose Food,

237 F.3d 174, 178 (2d Cir. 2001).

For purposes of these cross-notions, GD does not dispute
that it breached the Collective Bargaining Agreenent’s seniority
rule by dismssing plaintiff prior to Sior and then recalling
Sior prior to plaintiff, because plaintiff actually was senior to
Sior.* The central issue here, therefore, is whether either
plaintiff or defendant has shown by an absence of disputed fact
that MIC did -- or did not -- breach the duty of fair
representation owed to plaintiff, thereby entitling that party to
summary judgnent.

In his notion for sunmary judgnent, plaintiff alleges that
two separate but interconnected failings by MIC violated the duty
of fair representation owed to Bal estracci and other union
menbers: 1) the Union’s arbitrary failure to tinely file a

gri evance chal |l enging the erroneous seniority lists as it

4See Def. Reply Br. at 1-2 (“For purposes of this Mtion only, Electric
Boat concedes that it erred regarding Plaintiff’s co-worker’s seniority date,
al t hough El ectric Boat does not concede that this error constituted a breach
of the CBA. Nevertheless, even if it did constitute a breach of the CBA,
plaintiff cannot prove that his Union breached its duty to him so his claim
fails as a matter of law. ") (enphasis in original).
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obt ai ned constructive know edge of the error in 1975 when GD
first provided a copy of the erroneous list to MIC, and 2) the
Union’s arbitrary failure to inplenment any protective neasures to
ensure the accuracy of the seniority lists - particularly in
[ight of the 1979 Arbitration Decision and the Union’s know edge
that the seniority lists were “riddled with m stakes.” Plaintiff
concedes, however, that MIC s decision not to pursue the 1999
grievance to arbitration did not breach the duty of fair
representation since it would be a futility in light of the
precedent created by the 1979 Arbitrati on Deci sion.

In response, defendant argues first that this allegedly
arbitrary conduct occurred in 1975 when the Union first received
a copy of the erroneous list and failed to identify the error in
the list, and is now tine-barred. GD further argues that there
is no evidence in the record that the Union had actual know edge
that the burner lists were inaccurate, and that absent any such
know edge or other evidence that MIC acted with bad faith, the
Union’s failure to inplenent protective procedures was at worst
negl i gent .

Def endant’ s reasoning places plaintiff in sonething of a
catch-22 illustrating precisely the consequences to the union
enpl oyee of its Union's failure to protect his rights under the
CBA: because the Union did not have actual know edge of the 1975
error, it did not act in bad faith by not correcting the error at
sone time prior to the layoff in 1997, when the error first
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i npacted plaintiff, but nonetheless its grievance was untinely
when it did acquire actual know edge of the error, based on the
1979 Arbitration precedent, because the Union knew or should have
known of the error as early as 1975. Properly franmed, the
guestion before this Court then is whether, in light of the 1979

Arbitration Decision inputing constructive know edge of such

errors to the Union, MIC breached the duty of fair representation
by taking no steps thereafter to ensure the accuracy of the
seniority lists before plaintiff’s layoff occurred, and whet her

plaintiff’'s challenge is tinely.

1. Statute of limtations
The statute of limtations for duty of fair representation

clains is six nonths. See DelCostello, 462 U S. at 69; Ghartey

v. St. John's Queens Hosp., 869 F.2d 160, 162 (2d Cr. 1989);

King v. New York Tel ephone Co., 785 F.2d 31, 33 (2d G r. 1986).

This statute of Ilimtations applies to both elements of a hybrid

8§ 301 claim See Del Costello, 462 at 69-70 (“Wen the 6-nonth

period of 8 10(b) has passed, the enpl oyee should no | onger be
able to challenge the all eged breach of duty by his union, and as
this is a precondition for maintaining the [hybrid] contract
action, he should not be able to challenge the enployer’s action
either.”). The limtations period begins to run “‘when

plaintiffs knew or reasonably shoul d have known that such a



breach [of the duty of fair representation] had occurred.’”

Cohen v. Flushing Hosp. and Medical Cr., 68 F.3d 64, 67 (2d Gr

1995) (quoting Santos v. District Council, 619 F.2d 963, 969 (2d

Cir. 1980)).

Def endant argues that the date of filing of plaintiff’s
Amended Conpl ai nt, October 4, 2000, should be used for
calculating the six nonth statute of limtations period.

However, Fed. R Cv. P. 15(c)(2) provides for relation back of
amendnents to conplaints to the original filing date for statute
of limtations purposes where “the claimor defense asserted in
t he anended pl eadi ng arose out of the conduct, transaction or
occurrence set forth or attenpted to be set forth in the original
pl eading.” Al though the precise nature of plaintiff’s theory of
breach has been sonewhat evolutionary, and finally coal esced into
t he cl ai mdescri bed above only at oral argunment, the Court finds
that the alleged breach plaintiff now asserts did sufficiently
arise out of the conduct alleged in the original Conplaint to
justify relation-back to the March 24, 2000 filing date of the

original Conplaint. See Travelers Ins. Co. v. 633 Third Assocs.,

14 F.3d 114, 125 (2d Cr. 1994) (permtting relation back of new
| egal clains where they arose out of the sane events alleged in

the original conplaint); Contenporary Mssion, Inc. v. New York

Tines Co., 665 F. Supp. 248, 255-56 (S.D.N. Y. 1987) (anmendnent
relates back if it nmakes nore specific what has al ready been

al l eged, but will not relate back if it sets forth a new set of
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operative facts), aff'd, 842 F.2d 612 (2d G r. 1988).

Al ternatively, defendant clainms that even if March 24, 2000
is to be used for statute of limtations purposes, the alleged
breach of the duty of fair representation occurred in 1975 when
MIC failed to tinely detect the error, and is thus tinme-barred.
However, as the basis for plaintiff’'s alleged breach is not
sinply the failure to detect the error in 1975, but rather MIC s
alleged failure to take any steps whatsoever to ensure the
accuracy of the seniority lists despite the adverse precedent of
the 1979 Arbitration Decision, the Court finds that plaintiff’s
claimis tinmely because it was brought within six nonths of when
he knew or should have known of the breach, i.e., when the Union
w thdrew his grievance as untinmely under the 1979 arbitral
ruling.

“Where a union refuses or neglects to assist a union nenber,
decides to stop assisting a nenber, or acts against the interests
of a nmenber, a breach of duty by the Union is apparent to the
menber at the tine she |earns of the union action or inaction
about which she conplains.” Ghartey, 869 F.2d at 165. Prior to
1997, plaintiff had no know edge or reason to know of the
constructive noticed inposed on and the inaction by the Union,
because no action affecting himhad even been taken in reliance
on the erroneous seniority list, and when plaintiff was
termnated in 1997, he was unaware that he had been inproperly
| aid off before Sior because he and Sior worked different shifts.
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When plaintiff was tel ephoned by Santoro in | ate August 1999 and
informed that Sior had been recalled fromlayoff, plaintiff then
was on notice only that “a problemmy exist wwth [his] and M.
Sior’s seniority since [he] was senior to M. Sior and had not
been recall ed even though M. Sior had been recalled,” Aff. of
Thomas Bal estracci, at § 21.

However, plaintiff’s claimof breach of duty of fair
representation is not sinply that the Union failed to ensure that
the seniority lists were correct, but rather that in |light of the
1979 Arbitration Decision holding that MIC had constructive
knowl edge of m stakes in seniority lists which it regularly
recei ved copies of for the purpose of ensuring accuracy and it
had the nmeans to verify with GD records, the Union’s failure to
ever take any action to ensure the accuracy of the lists was a
breach of its duty of fair representation by failing to protect
his interests. It was not until plaintiff was informed on
February 18, 2000 of the basis for MIC s determ nation that
pursuing the grievance was futile, i.e., that MIC had been deened
to have constructive notice of any errors in lists it received
but had taken no responsive action to prevent plaintiff from
being inproperly laid off, that plaintiff becane aware of the
conduct by the Union that forns the basis for the breach he now
alleges. Cf. Cohen, 68 F.3d at 69 (statute of limtations not
toll ed where plaintiff should have known that union was not
representing himwhen it did not file a grievance on his behalf
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within the 10 day period provided under the CBA). Accordingly,
plaintiff’s hybrid LMRA claimis not barred by the six-nonth

statute of limtations.

2. Breach of the duty of fair representation
“A breach of the statutory duty of fair representation
occurs only when a union's conduct toward a nenber of the
collective bargaining unit is arbitrary, discrimnatory, or in

bad faith.” Vaca v. Sipes, 386 U S. 171, 190 (1967); accord Ar

Line Pilots Ass’n v. O Neill, 499 U S. 65, 74 (1991); Spellacy v.

Air Line Pilots Ass’n, 156 F.3d 120, 126 (2d Cr. 1998). “[T]he

union's statutory duty of fair representation protects the

i ndi vi dual enployee fromarbitrary abuses of the settl enent
device by providing himw th recourse agai nst both enployer (in a
8§ 301 suit) and union . . . .” Vaca, 386 U S. at 193.

Plaintiff makes no claimthat the Union’s conduct was in any
way in bad faith.® |ndeed, MIC s pronpt response in obtaining
the recall of plaintiff and attenpt to pursue the grievance upon
actual ly discovering the error denonstrate it has acted in good
faith.

Plaintiff maintains, however, that MICs failure to take any

steps at all to ensure the accuracy of the seniority lists it

SA union’s conduct is in bad faith when it acts with an inproper notive,
intent or purpose. Spellacy, 156 F.3d at 126 (citation omtted). “Bad faith
enconpasses fraud, dishonesty, and other intentionally m sleading conduct.”

I d.
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received fromGD after 1979, particularly given its duty to
enforce the CBA and the consequences of the 1979 Arbitration
Deci sion, was arbitrary. Union conduct has been found to be
arbitrary “only if, in light of the factual and |egal |andscape
at the time of the union’s actions, the union’s behavior is so
far outside the range of reasonableness as to be irrational.”

Id. at 129 (citing O Neill, 499 U S. at 67, internal quotations

omtted). “[Alrbitrary conduct anpunting to a breach is not
l[imted to intentional conduct by union officials but may include
acts of om ssion which, while not calculated to harm uni on
menbers, may be so egregious, so far short of m nimum standards
of fairness to the enployee and so unrelated to |legitimte union

interests as to be arbitrary.” National Labor Relations Bd. v.

Local 282, IBT, 740 F.2d 141, 147 (2d Cr. 1984) (citations and

internal quotations omtted); accord Cruz v. Local Union No. 3 of

Int’| Bhd., 34 F.3d 1148, 1153 (2d Cr. 1994).

“The doctrine of fair representation is an inportant check
on the arbitrary exercise of union power, but it is a
purposefully Iimted check, for a ‘w de range of reasonabl eness
must be allowed a statutory bargaining representative in serving

the unit it represents.”” United Steel wrkers of Anerica v.

Rawson, 495 U. S. 362, 374 (1990) (quoting Ford Mdtor Co. V.

Huf f man, 345 U. S. 330, 338 (1953)). Thus, courts have
consistently held that “mere negligence, even in the enforcenent
of a collective- bargaining agreenent, [does] not state a claim
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for breach of the duty of fair representation.” 1d. at 372-73.

Here, however, it is undisputed that MIC did nothing to
ensure the accuracy of the seniority lists prepared by GD and
relied upon by GD in calculating seniority for lay offs and
rehiring.® This failure to act nmust be assessed in |light of the
1979 Arbitration Decision, which involved both MIC and GD, and
which alerted MIC to the fact that there were sonme errors in the
seniority lists prepared by GD, but, nore inportantly, put MIC on
notice of the dire consequences to its nenbers if it failed to
identify errors in the list: that grievances based on seniority
errors in the G lists would be deened untinely if the errors had
not been brought to GO s attention in tine for renedial action by
aD. !

When placed in this context, MIC s unexplained failure to
take even the sinple step of posting the seniority lists and

asking menbers to give it information about any inaccuracies they

8Al t hough Adanson stated in his deposition that the stewards woul d
conpare the lay off orders to the seniority lists to verify that lay offs
occurred in the proper order, because the accuracy of seniority lists
t hensel ves was never verified by either the Local or MIC, this “safeguard” did
nothing to detect errors such as that giving rise to this litigation

The 1979 Arbitration Decision shows that MIC had actual notice of
errors in at |least one of the seniority lists prepared by GD. The Deci sion
related to the error in M. Bunp's position on the Mintenance Painters list,
but al so noted that MIC had identified and corrected other errors in the |ist,
and that GD had not acted to prevent MIC fromidentifying errors. Although
the Court disagrees that this supports plaintiff’s assertion that MIC had
know edge that the seniority lists were “riddled with errors,” GD has not set
forth anything fromwhich it could be inferred that the errors in the
Mai nt enance Painters list were so singular that MIC woul d not have been
alerted to the possibility of additional errors, such that the failure to take
any prophylactic steps to mtigate the future consequences of the Arbitration
Deci sion by verifying the accuracy of other G lists could be deened rati onal
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found and/ or conparing the listings with the hiring
docunent ati on, whi ch Adanmson acknow edged was done by the Local
after the denial of Balestracci’s 1999 grievance as untinely,
falls short of m ninum standards of fairness to its nenber

enpl oyees, who, |like M. Balestracci, relied on MIC to ensure
G s conpliance with the Collective Bargai ning Agreenent,

including its seniority protections. Cf. NLRB v. lLocal 282, |BT,

740 F.2d at 147 (union’s reliance on oral announcenent and word
of nmouth to ensure that nenbers received notice of an adverse
arbitration award which required nenbers pronptly to take action
to protect their seniority interests was arbitrary when the union
could not rationally have believed that the majority of nenbers
woul d receive the oral notice, and union therefore failed to
protect nenbers’ interests).

Al t hough GD argues that MIC s conduct nust be assessed in
light of the need for deference to union decision-naking, there
IS no decision-nmeking at issue here because absolutely no

expl anati on has been given for MIC s inaction. See Ruzicka v.

General Mtors Corp., 649 F.2d 1207, 1212 (6'" Gir. 1981)

(whether a union’s conduct is arbitrary turns on whether “the
union can articulate a sufficient legal rationale to justify the

manner in which a grievance has been handled”); cf. Vencl v.

| nternati onal Union of Operating Engineers, 137 F.3d 420, 425

(6" Cir. 1998) (untinely filing of grievance because business
manager was on vacation is a breach of duty of fair

16



representati on because “only reasoned conduct, not irresponsible
inattention” should be deenmed non-arbitrary). G ven the absence
of any union effort to protect menbers’ seniority rights after
the 1979 Arbitration by verifying the GD seniority lists it
received, this is not a case of second-guessing the adequacy of
MIC s efforts to ensure the accuracy of the seniority list. Cf.

Barr v. United Parcel Service, Inc., 868 F.2d 36, 43 (2d Cr

1989) (tactical errors in failing to present wtnesses and

i nadequat e representation by union business agent are
insufficient to denonstrate bad faith or arbitrariness). Rather,
it appears here that MIC inexplicably paid no attention to the
serious consequences of an arbitration decision to which it was a
party, and took no steps to safeguard the seniority rights of its
menbers for al nost twenty years, and in essence sinply acqui esced
in GO s version of its nmenbers’ seniority rights. No reason has
been proffered for MIC s conplete inaction, and in the absence of
any explanation related to legitimate union interests, on these
undi sputed facts, the Court concludes as a natter of |aw that
MIC s conduct was arbitrary and in breach of the duty of fair

representation owed to plaintiff.

C. ERI SA cl ai m

Plaintiff seeks benefits under ERI SA, 8 502(a)(1)(B), 29
US C 8 1132(a)(1), for benefits owed under the ternms of the GD
plan for the period when he was wongfully laid off. As
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plaintiff has shown his entitlenent to sumary judgnent on the
substantive 8 301 claim and defendant does not dispute that
plaintiff is entitled to ERI SA pension credits if he prevails on
the 8 301 claim plaintiff’s notion for summary judgnent is
granted as to liability on his claimfor benefits under 8§
502(a)(1)(B). Plaintiff’s alternative breach of fiduciary duty

cl ai munder 8 502(a)(3) is noot in light of the foregoing.

I11. Conclusion
For the reasons set forth above, plaintiff’s notion for
summary judgnent as to liability [Doc. # 33] is GRANTED, and

defendant’s notion for sunmary judgnent [Doc. # 38] is DEN ED

I T 1S SO ORDERED

ISl

Janet Bond Arterton, U. S.D.J.

Dat ed at New Haven, Connecticut, this 9th day of Novenber, 2001.
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